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PROSECUTING CASES OF GENDER VIOLENCE
IN THE INTERNATIONAL CRIMINAL TRIBUNAL
FOR RWANDA
Allison T.C. Milne*
The mandate for the International Criminal Tribunal for Rwanda
(ICTR) is coming to an end and, as scholars and activists reflect on the
jurisprudence arising from this Court, it is clear that the ICTR has set important precedents. Among the most significant of these is the precedent set
in the case of Prosecutorv. Akayesu 1 - the first case to convict an individual of rape as an element in genocide and crimes against humanity. Other
ICTR cases, however, indicate that the treatment of rape and other forms of
sexual violence has not been consistent or thorough since the dramatic success of Akayesu.
The following paragraphs will first provide a framework of the patterns of sexual violence during the Rwanda genocide in order to emphasize
the gravity of sexual violence abuses. These patterns are drawn from
Binaifer Nowrojee's Human Rights Watch report "Shattered Lives,"'2 from
its author's expert testimony during the "Military I" trial3 in Arusha,
Tanzania on July 12-13, 2004, as well as from discussions with Ms.
J.D. candidate, May 2006, State University of New York at Buffalo Law
School; B.A., 2003, Wheaton College, Wheaton, Illinois. This work is the culmination of personal and field research conducted during a Buffalo Human Rights
Center 2004 externship with Urgent Action Fund-Africa (hereinafter UAF-A) in
Nairobi, Kenya. The author is greatly indebted to the staff of UAF-A, in particular
Director Betty Murungi and former Program Officer Nancy Kanyago. UAF-A's
dedication to mentoring young women professionals and the staff's unwavering
commitment to women's human rights are an inspiration. Responsibility for this
article is strictly the author's.
1 Prosecutor v. Akayesu, Judgment, No. ICTR-96-4-T (Sept. 2, 1998) at http://
www.ictr.org/default.htm (hereinafter "Prosecutor v. Akayesu").
2

HUMAN

RIGHTS WATCH/AFRICA ET AL., SHATTERED LIVES:

DURING THE RWANDAN GENOCIDE AND ITS AFTERMATH

1996) (hereinafter

SEXUAL VIOLENCE

(Human Rights Watch

"SHATTERED LIVES").

See Prosecutor v. Bagosora et al., No. ICTR-98-41-T (July 12-13, 2004) (case
minutes) at http://ictr.org/ENGLISf/cases/Bagosora/minutes/2004/180-040712.pdf
and http://ictr.org/ENGLISH/cases/Bagosora/minutes/2004/181-040713.pdf. The
Military I trial's Defendants are four former senior military officials: Colonel Th&
oneste Bagosora (former director of the cabinet in Rwanda's Ministry of Defense),
General Gratien Kabiligi (former head of military operations of the army), Lieutenant Colonel Anatole Nsengiyumva (former army commander of Gisenyi), and Ma3

108

BUFFALO HUMAN RIGHTS LAW REVIEW Vol. 11

Nowrojee, ICTR and Urgent Action Fund-Africa4 (UAF-A) staff. The use
of personal observations from the Military I trial is intended to highlight the
challenges in prosecuting cases of sexual violence. 5 The middle portion of
this article outlines relevant ICTR cases with gender-related significance.
Finally, the conclusion will indicate areas in need of improvement and reform in the ICTR as well as the impact of the ICTR's treatment of sexual
violence on the future of sexual violence jurisprudence.
PATTERNS OF SEXUAL VIOLENCE DURING THE RWANDAN GENOCIDE

During the Rwandan genocide, sexual violence was intentionally
committed against women on the basis of their ethnicity and gender. In
1996, Ms. Nowrojee spent one month in Kigali, Rwanda meeting with survivors, women's and human rights organizations, hospital staff, journalists,
Ministry of Justice representatives and ICTR and United Nations Assistance
Mission for Rwanda employees. While there, she discerned certain patterns
of sexual violence distinctive to the Rwandan conflict, including (1) the
public nature of rapes (perpetrated in plain view and in large numbers), (2)
the extreme brutality of the acts committed on Rwandan women, and (3) the
organized nature of propaganda which continued to fuel violence and target
Tutsi women on the basis of ethnicity and gender during the genocide. Discussion of the third characteristic flows into an examination of the organized use of sexual violence as an instrument of war by civilians, militia, and
military - a pertinent issue in the Military I trial.
The Public Nature of Sexual Violence
Thousands of rapes were perpetrated in patterns throughout the
country and throughout the duration of the genocide. As exposed during
the Military I trial, there is ongoing debate as to how many rapes occurred
during the genocide. When Ms. Nowrojee stated that "tens of thousands"
of women were rape victims, the Defense Counsel quickly questioned the
basis for this assertion. Ms. Nowrojee reached the "tens of thousands" estimate based on her personal interviews with victims and witnesses and an
jor Aloys Ntabakuze (former commander of Kanombe para-military battalion in
Kigali).
4 UAF-A had already commenced research on the treatment of ICTR cases involving sexual violence. From July 12-15, 2004, the author accompanied three
UAF-A staff to Arusha, Tanzania to observe and support Ms. Nowrojee during her
expert testimony in the Military I trial.
5 For the transcript of Ms. Nowrojee's testimony, see Prosecutor v. Bagosora et
al., No. ICTR-98-41-T at http://www.womensrightscoalition.org/main-en.php (July
12, 2004).
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assessment of secondary sources. In some of these sources the investigators
look to the numerical estimation of doctors who reached "tens of
thousands" based on extrapolations of the numbers of pregnancies. The UN
Special Rapporteur on Rwanda also uses the "tens of thousands" figure.
Though one can never know the exact number of rape victims, one can
safely assume that rapes went greatly underreported since many rape victims were subsequently killed and survivors experienced considerable social stigma. The Defense reasonably wished to avoid phrases such as "tens
of thousands" since it implied a widespread practice, or an organized and
systematic approach against Tutsi women.
Soldiers, national policemen, militia-men, civilians, military leaders
and political leaders all participated in these egregious acts and sexual violence was perpetrated against Rwandan women in every prefecture of the
country. Moreover, these massive numbers of rapes and acts of sexual violence were not committed behind closed doors or in secret; they happened
in the open. Women were often "raped after they had witnessed the torture
and killings of their relatives and the destruction and looting of their
homes, '6 many were forced to watch the rape of their mothers, wives, sisters and daughters, and women were raped by multiple men or en masse
while being held captive. The public nature of the rapes is tremendously
important since it signifies that there was no sense that sexual violence was
wrong or that it was something to be hidden. Sexual violence was committed with extreme impunity and left women dead, mutilated, humiliated, and
essentially destroyed.
The Brutality of the Acts Committed
There were also patterns in the types of sexual violence perpetrated
in the different parts of Rwanda throughout the genocide. Ms. Nowrojee
commented in court that the testimonies that she heard in Rwanda were
some of the worst, most brutal, testimonies of her career. Individual women were held in sexual slavery, raped by individuals or gangs of men and
boys, and raped (sometimes to their death) with objects. Most of the incidences of rape with objects, as recounted to Ms. Nowrojee, referred to a
sharpened stick but others mentioned a weapon or bottle. Women's
vaginas, pelvic areas, and breasts were mutilated with machetes, knives,
7
sticks, acid, and boiling water after having been raped. "Pregnant women

6

SHATTERED LIVEs,

7

Id.

supra note 2, at 2.
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or women who had just given birth were not spared."'8 They had their
stomachs cut open and the fetuses taken from their bodies.
Women were also raped repeatedly throughout the genocide. Many
escaped one dangerous situation only to find themselves raped and abused
again. In some cases, "women managed to survive, only to be told that they
were being allowed to live so that they would 'die of sadness."' 9 "Many
women came close to death several times during the three month period and
in some cases begged to be killed so that the suffering would end. Instead,
they were often spared so they could be raped and humiliated by the genocide perpetrators." 10 Forced marriage (individual sexual slavery) occurred
where women were taken and held as "wives" for their protection. It is a
euphemism to call these women "wives" since they were unable to leave
and they lived in fear of violence and death. Many had unwanted children
as a result of these forced marriages. Ms. Nowrojee described these arrangements as such:
Often women were subjected to sexual slavery and held
collectively by a militia group or were singled out by one
militia man, at checkpoints or other sites where people
were being maimed or slaughtered, and held for personal
sexual service. The militiamen would force women to submit sexually with threats that they would be killed if they
refused. These forced "marriages," as this form of sexual
slavery is often called in Rwanda, lasted for anywhere from
a few days to the duration of the genocide, and in some
cases longer."
All of these acts were committed in order to humiliate, degrade, terrorize,
and increase pain. It was evident that perpetrators of sexual violence considered their victims to be worthless objects, sub-human, or already dead.
Even in death, women were humiliated - "Survivors report that during the
genocide, militia even raped the corpses of women they had just killed or
women who had been left for dead. After killing women, the militia would
2
frequently leave their corpses naked and with legs spread apart."'
The brutality with which Rwandan women were violated was so
extreme that it is difficult to imagine or comprehend. Their pain and suffer8 Id. at 25.
9 Id. at 2.
10 Id. at 25.
11 Id. at 2.
12 SHA=rRED

LIvEs,

supra note 2, at 25.
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ing was unbearable and, for those still living, the physical and psychological effects continue.
The Organized Nature of Propaganda Fueling the Violence
At one point in the trial, the Prosecution presented examples of stereotypes that were promulgated in the media during the genocide. These
examples came from the source Kangura, a Rwandan newspaper. Kangura
published the "Hutu Ten Commandments," four of which reference Tutsi
women. The First Commandment states that Tutsi women work for the
interest of the Tutsi group and that those who marry, employ as secretary or
concubine, or befriend a Tutsi woman are considered traitors. Kangura also
published graphic cartoons depicting Tutsi women in poses of sexual prowess as they seduced moderate Hutus or peacekeepers. The demonization of
sexuality targeted Tutsi women and served as a tool to undermine Tutsis.
These types of propaganda fed into ethnic and gender stereotypes and fueled violence against Tutsi women.
Ms. Nowrojee recounted the way in which genocide propaganda
was echoed in comments that were made by rape perpetrators to their victims. In response to the standard interview question, "What was said during
the rape?" Ms. Nowrojee received numerous answers indicating that rape
was frequently accompanied by statements about gender and ethnicity:
" "They said that they were raping me to see if Tutsi women were
13
like Hutu women."
" "One of the Interahamwe said, 'Those Tutsi people won't die we raped her and she survived. We threw her in the river and she

still survived.'

"14

" "[O]ne Interahamwe said to me that he knew the best method to
5
check that Tutsi women were like Hutu women."'
" "Before he raped me, he said that he wanted to check if Tutsi
women were like other women before he took me back to the
16
church to be bumt."'
" "He told me that I was forbidden to cry because Tutsi had no
rights at that moment. He also said that any Tutsi woman from
Gitarama would be killed in an even worse way than what he was
17
doing to me.'

15

Id. at 27.
Id.
Id.

16

Id. at 28.

17

Id.

13
14
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" "[O]ne Interahamwe said, 'you Tutsi women are very sweet, so
we have to kill the man and take you."' 18
" "He said many things during the rape and he hit and kicked me.
He said 'we have all the rights over you and we can do whatever
we want.""19

* "They said that they had to take Tutsi women because before the
war they were not able to take them. They said that Tutsi women
' 20
stayed to themselves before.
The Human Rights Watch report contains a description of how Tutsi women were used to reach the Tutsi population at large:
The extremist propaganda which exhorted Hutu to commit
the genocide specifically identified the sexuality of Tutsi
women as a means through which the Tutsi community
sought to infiltrate and control the Hutu community. This
propaganda fueled the sexual violence perpetrated against
Tutsi women as a means of dehumanizing and subjugating
all Tutsi. Some Hutu women were also targeted with rape
because they were affiliated with the political opposition,
because they were married to Tutsi men or because they
21
protected Tutsi.
This statement emphasizes an important issue - that both Tutsi and Hutu
women were victims of sexual violence. The report does distinguish between these two groups, however - "Most of the women raped were Tutsi
and they were attacked as one more means of terrorizing and destroying the
Tutsi ethnic group. Hutu women, fewer in number, were targeted ordinarily
because they were close to Tutsi. '' 22 Tutsi women were targeted because
they were female and an ethnic minority. The widespread, popular view of
Tutsi women was that they were considered beautiful but also arrogant,
proud, deceitful and devious. Tutsi women were viewed as "seductress23
spies" and were perceived as thinking they were "too good" for Hutu men.
It is also important to note that "[a] number of women, Tutsi and
Hutu, were targeted regardless of ethnicity or political affiliation. Young
girls or those considered beautiful were particularly at the mercy of the
18

SHAarERED

19

Id.

20

21
22
23

Id. at
Id. at
Id. at
Id. at

30.
3.
26.
14-15.

LivEs, supra note

2, at 29.
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militia groups, who were a law unto themselves and often raped
indiscriminately."24
In raping and committing acts of sexual violence against Tutsi women, emasculated Hutu men sought their revenge.25 The powerful propaganda was overwhelmingly effective in putting Tutsi women "back in their
place."
The Organization of Rape as an Instrument of War
In the Rwandan genocide, gender violence was not merely a foreseeable consequence or an unfortunate, incidental occurrence; rather, sexual
violence was perpetrated as a tactic of war. This is not an unheard of practice, by any means.
Throughout the world, sexual violence is routinely directed
against females during situations of armed conflict. This
violence may take gender-specific forms, like sexual mutilation, forced pregnancy, rape or sexual slavery. Being female is a risk factor; women and girls are often targeted for
sexual abuse on the basis of their gender, irrespective of
their age, ethnicity or political affiliation. 26
Rwandan women were victims of sexual violence at the hands of those who
perpetrated the genocide. As Ms. Nowrojee wrote:
[women] were subjected to sexual violence on a massive
scale, perpetrated by members of the infamous Hutu militia
groups known as the Interahamwe, by other civilians, and
by soldiers of the Rwandan Armed Forces (ForcesArmies
Rwandaises, FAR), including the Presidential Guard. Administrative, military and political leaders at the national
and local levels, as well as heads of militia, directed or encouraged both the killings and sexual violence to further
their political goal: the destruction of the Tutsi as a group.
27
They therefore bear responsibility for these abuses.
supra note 2, at 3.
In this instance, the author describes Hutu men as "emasculated" vis-A-vis the
aggressive hyper-sexuality attributed to Tutsi women.
26 SHAT"TERED LIVES, supra note 2, at 2; see also ELIZABETH NEUFFER, THE KEY
24

SHATTERED LIVES,

25

My NEIGHBOR'S HOUSE: SEEKING JUSTICE IN BOSNIA
(2001) (describing the use of rape as a weapon of war).
27 SHATTERED LIVES, supra note 2, at 2.

TO

AND RWANDA

272-76
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During the Military I trial, the Defense took issue with Ms.
Nowrojee's conclusions that the military and government condoned and encouraged rape. The Defense was primarily concerned that Ms. Nowrojee
was making serious conclusions of fact that would be extremely prejudicial
to the case of the accused. When Ms. Nowrojee was asked by the Prosecution whether she could infer some sort of organization to the sexual violence, the Defense strongly objected and the Court insisted that any
questions in that vein must stop. A few moments later, the Prosecution
succeeded in asking what Ms. Nowrojee could say about whether sexual
violence in 1994 was organized. She responded that she had received information of perpetrators since it was a standard practice to ask questions
about the perpetrator during interviews with victims. The interviewees had
told her that military and government leaders knew and were active in inciting and condoning the rape of Tutsi women. The vast majority of rapes
were committed by Interahamwe military, a number were committed by
military personnel, and some were committed by civilians. The women being raped oftentimes recognized the perpetrators' uniforms, and in many
cases they knew the perpetrators personally (they were neighbors, relatives,
friends, co-workers, etc.). Thousands of women were abused and there was
no organized effort to stop the sexual violence. This gender-based violence
was intended as part of the overall destruction of the Tutsi people, as Ms.
Nowrojee explains in her report:
Rape in conflict is also used as a weapon to terrorize and
degrade a particular community and to achieve a specific
political end. In these situations, gender intersects with
other aspects of a woman's identity such as ethnicity, religion, social class or political affiliation. The humiliation,
pain and terror inflicted by the rapist are meant to degrade
not just the individual woman but also to strip the humanity
from the larger group of which she is a part. The rape of
one person is translated into an assault upon the community
through the emphasis placed in every culture on women's
sexual virtue: the shame of the rape humiliates the family
and all those associated with the survivor. Combatants who
rape in war often explicitly link their acts of sexual violence to this broader social degradation. In the aftermath of
such abuse, the harm done to the individual woman is often
obscured or even compounded by the perceived harm to the
28
community.
28

Id. at 2-3.
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As one Rwandan women's rights activist said, "'Rape was a strategy ....
[T]hey chose to rape. There were no mistakes. During the genocide, every29
thing was organized."'
Upon her return to Nairobi after her testimony at the ICTR, Ms.
Nowrojee did mention regretting her statement that one will not find a written command or a "smoking gun" (commanding, encouraging or inciting
sexual violence). However, Ms. Nowrojee was pleased with her overall
testimony to the ICTR since, though the Court did set parameters to her
testimony, she was able to describe the patterns of sexual violence, including her knowledge of the widespread, public nature, high level of brutality
and the appearance of organization regarding sexual violence during the
genocide. The evidence concerning patterns of the organization of sexual
violence can be used by the Prosecution in the future.
In the above description of the patterns of sexual violence, as recounted in Ms. Nowrojee's testimony and from information received during
the Military I trial, it is clear that there are many challenges in relating
evidence of rape and other forms of sexual violence to the ICTR. It is
imperative that ICTR cases involving sexual violence underscore the public
nature of sexual violence, the brutality of the acts committed, the organized
use of propaganda to fuel gender-specific acts of violence, and the use of
rape as a weapon of war. We turn now to an exploration of the successes
and failures of ICTR cases involving sexual violence.
TRYING CASES OF SEXUAL VIOLENCE IN THE

ICTR

Scholars such as Kelly D. Askin 30 and Patricia V. Sellers3 1 offer
summaries of ICTR cases that pertain to the topic of sexual violence. In
addition, UAF-A has compiled an internal document briefly summarizing
32
relevant jurisprudence.
Id. at 26.
30 See Kelly D. Askin, Prosecuting Wartime Rape and Other Gender-Related
Crimes under InternationalLaw: ExtraordinaryAdvances, Enduring Obstacles, 21
BERKELEY J. INT'L L. 288 (2003).
31 See PATRICIA V. SELLERS, SEXUAL VIOLENCE MATERIALS AND ICTY/ICTR JuRISPRUDENCE (2001). This source also provides a brief but helpful historical overview of sexual violence and humanitarian law.
32 UAF-A's Summary of Relevant Jurisprudence from the ICTY/ICTR (2004) (on
file with the author). During the author's stay with UAF-A, she contributed to
some of the initial research on this topic. Later, the completed summary was sent
29

to her, for which she is grateful.
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Akayesu

Jean-Paul Akayesu 33 was the former mayor of Taba, convicted, inter alia, of genocide (including rape) and crimes against humanity (including rape, torture, and other inhumane acts). 34 Under the leadership of Judge
Pillay and various women's rights groups, an amicus brief 5 successfully
persuaded the Court to amend the initial indictment against Akayesu in order to include counts of sexual violence. Though ICTR Statute 36 Article 337
and Article 438 refer specifically to sex-based crimes, Akayesu extended the
ICTR's ability to try cases of sexual violence under Article 2 (genocide).
The Court opinion reads:
Prosecutor v. Akayesu, supra note 1.
See NEUFFER supra note 26, at 271-92 (giving a narrative account of Prosecutor
v. Akayesu and focusing on witness testimonies of rape).
35 See "Amicus Brief Respecting Amendment of the Indictment and Supplementation of the Evidence to Ensure the Prosecution of Rape and Other Sexual Violence
within the Competence of the Tribunal" submitted by Joanna Birenbaum & Lisa
Wyndel from Working Group on Engendering the Rwanda Tribunal et al. by numerous NGOs and women's human rights scholars, at http://www.womensrights
coalition.org.
36 U.N. SCOR, 49th Sess., Annex, 3453d mtg. at 15, U.N. Doc. S/RES/955 (1994)
(hereinafter "ICTR Statute").
37 Id. at art. 3 covers Crimes Against Humanity and provides
33

34

38

the power to prosecute persons responsible for the following
crimes when committed as part of a widespread or systematic
attack against any civilian population on national, political, ethnic, racial or religious grounds: a) murder; b) extermination; c)
enslavement; d) deportation; e) imprisonment; f) torture; g) rape;
h) persecutions on political, racial and religious grounds; i) other
inhumane acts.
Id. at art. 4 provides
the power to prosecute ...a) violence to life, health and physical
or mental well-being of persons, in particular murder as well as
cruel treatment such as torture, mutilation or any form of corporal
punishment; b) collective punishments; c) taking of hostages; d)
acts of terrorism; e) outrages upon personal dignity, in particular
humiliating and degrading treatment, rape, enforced prostitution
and any form of indecent assault; f) pillage; g) the passing of
sentences and the carrying out of executions without previous
judgment pronounced by a regularly constituted court, affording
all the judicial guarantees which are recognized as indispensable
by civilized peoples; h) threats to commit any of the foregoing
acts.
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With regard, particularly, to the acts described in
paragraphs 12(A) and 12(B) of the Indictment, that is, rape
and sexual violence, the Chamber wishes to underscore the
fact that in its opinion, they constitute genocide in the same
way as any other act as long as they were committed with
the specific intent to destroy, in whole or part, a particular
group, targeted as such. Indeed, rape and sexual violence
certainly constitute infliction of serious bodily and mental
harm on the victims .... 39
Akayesu's conviction was the first of its kind to find rape and other forms
of sexual violence as an element of genocide. The judgment's broad definition of rape is also significant, particularly in that it expands the power to
prosecute cases of sexual violence under Article 3(i) of the ICTR Statute:
The Tribunal defines rape as a physical invasion of a sexual
nature, committed on a person under circumstances which
are coercive. The Tribunal considers sexual violence,
which includes rape, as any act of a sexual nature which is
committed on a person under circumstances which are coercive. Sexual violence is not limited to physical invasion
of the human body and may include acts which do not inThe Tribuvolve penetration or even physical contact ....
nal notes in this context that coercive circumstances need
not be evidenced by a show of physical force. Threats, intimidation, extortion and other forms of duress which prey
on fear or desperation may constitute coercion, and coerSexual
cion may be inherent in certain circumstances ....
violence falls within the scope of "other inhumane acts,"
set forth Article 3(i) of the Tribunal's Statute, "outrages
upon personal dignity," set forth in Article 4(e) of the Statute, and "serious bodily or mental harm," set forth in Arti4°
cle 2(2)(b) of the Statute.
Since Akayesu, ICTR Chambers have varied in their application of the definition of rape cited in this case. The cases cited below are prime examples
of such inconsistent application.

39
40

Prosecutor v. Akayesu, supra note 1, at
Id. at 688.

731.
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Gacumbitsi
Sylvestre Gacumbitsi, 41 the former mayor of Rusumo Commune,
was found guilty of genocide as well as extermination and rape as crimes
against humanity, and sentenced by the Trial Chamber to thirty years imprisonment. 42 His conviction for rape as a crime against humanity was
based upon the finding that the Defendant had incited others to rape. The
ICTR Press Release statement includes this description of the Defendant's
conviction:
The Trial Chamber refined the test of rape as a crime
against humanity, noting that any penetration of the sexual
organs of the victim by that of an aggressor, or by an object
used to the same ends, constituted rape. It noted however
that these were not the exclusive elements of the crime.
The Trial Chamber retained the testimony of witnesses who
were raped, and accepted that these witnesses had been
raped because of their ethnic origin as Tutsis, or because of
43
their relation with a person of the Tutsi ethnic group.
The most important gender-related outcome of this case was the Court's use
of a broad definition of rape. The new definition of the crime included the
penetration by objects as constituting rape. As noted in the above section
on the patterns of sexual violence in the Rwandan genocide, it is extremely
important to recognize that sticks, guns, and other objects were regularly
and systematically used to rape females.
Kajelijeli
Juv6nal Kajelijeli 4 was the former mayor of Mukingo Commune
45
and leader of the Mukingo Interahamwe from 1991 through the genocide.
The indictment alleged that the Defendant made speeches in which he incited the audience to "assault, rape and exterminate the Tutsis who were
excluded from such meetings on account of their ethnicity," 46 that he "comProsecutor v. Gacumbitsi, No. ICTR-2001-64-T (June 14, 2004) at http://www.
ictr.org/default.htm.
42 Press Release, ICTR, Sylvestre Gacumbitsi Sentenced to Thirty Years Imprisonment para. 1 (June 17, 2004).
43 Id. at para. 6.
44 Prosecutor v. Kajelijeli, No. ICTR-98-44A-I (Jan. 25, 2001) at http://www.ictr.
org/default.htm.
45 Id. at 4.15.
46 Id. at
4.18.
41
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manded, organized, supervised, and participated" in attacks, abductions,
rapes and massacres on Tutsi Rwandans, 47 that he "ordered and witnessed
the raping and other sexual assaults on the Tutsi females" 48 and also that the
Defendant was "responsible for the rape of Tutsi(s) as part of a widespread
and systematic attack against a civilian population on political, ethnic or
racial grounds. ' 49 Numerous witnesses for the Prosecution testified to rape
and sexual mutilation. 50 Though, through the many testimonies, the Chamber became convinced "that members of the Interahamwe, including Interahamwe from Mukingo commune and neighboring areas committed rapes
and sexual assaults," the Chamber was not persuaded that Kajelijeli had
been present during the atrocities.51 Therefore, Kajelijeli was not convicted
of gender-related crimes. His convictions included genocide, incitement to
genocide, and extermination as a crime against humanity. Importantly, the
Trial Chamber adopted a more moderate definition of rape than that contained in the Akayesu judgment and the Defendant was thereby found not
guilty of the rape-related charges.
Kayishema
Clement Kayishema, 52 the former prefect of Kibuye, and
Ruzindana, a commercial businessman, were both convicted of genocide
(with accounts of rape and sexual violence). This case continued to establish the foundation, previously set in Akayesu, of finding rape and other
forms of sexual violence as acts of genocide. As such, the judgment is
important in its discussion of the gravity of sexual violence. Specifically
intention to destroy a group
should be broadly interpreted and encompass acts that are
undertaken not only with the intent to cause death but also
includes acts which may fall short of causing death ...
[A]cts of sexual violence ...

were found to form an inte-

gral part of the process of destruction, specifically, targeting Tutsi women and contributing to their destruction and
the destruction of the Tutsi as a group .... "[I]t is not nec47

Id. at

5.3.

Id. at 5.5.
Id. at Count 7 of the Indictment.
50 Prosecutor v. Kajelijeli, supra note 44, at
51
Id. at 683.
48

49

[ 632-83.

Prosecutor v. Kayishema and Ruzindana, No. ICTR-95-1-T (May 1999) at
http://www.ictr.org/default.htm.
52
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essary to intend to achieve the complete annihilation of a
group from every comer of the globe. '5 3

Kayishema was sentenced to life imprisonment and Ruzindana to 25 years
in prison.
Musema
Alfred Musema 4 worked in the Ministry of Agriculture and was
then appointed as a director at the Gisovu Tea Factory. His conviction of
rape as a crime against humanity was overturned on appeal. Musema's case
is significant in that it addresses his individual liability in the instances of
rape that were recounted in Court. Importantly, Musema was not held personally responsible. The Judgment also shows the sensitive nature of victim testimony at trial. For instance,
[w]hile the Chamber found the testimony of Witness J to be
generally credible, it is deeply troubled by this unexplained
inconsistency regarding the rape of her daughter. Without
any reasonable explanation, the Chamber must question the
accuracy of the account. The Chamber believes that there is
likely to be a reasonable explanation, based on its evaluation of the witness. However, recalling the high burden of
proof on the Prosecutor and the lack of any other evidence
produced to corroborate the account of Witness J, the
Chamber cannot find beyond a reasonable doubt that the
allegations have been established relating to the rape and
killing of Immacul6e Mukankuzi by Musema and the rape
and killing of others with her by his men and on his order
55
on 13 May 1994.
Challenges relating to victim recollection, consistency of testimony, and the
lack of supporting or corroborating evidence are not uncommon when prosecuting rape as an element of a crime.

53 Id. at [95.
54 Prosecutor v.

Musema, No. ICTR-93-13-I (Trial Jan. 2000, Appeal Nov. 2001)
at http://www.ictr.org/default.htm.
55 Id. at
844-45.
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Muvunyi
The original charges against Tharcisse Muvunyi, 56 a former army
commander, included genocide, complicity in genocide, direct and public
incitement to commit genocide, and two counts of crimes against humanity
(rape and other inhumane acts). However, the Prosecution later decided to
drop the charge of rape as a crime against humanity, to the dismay of women's rights activists and NGOs. On February 8, 2005, Ariane Brunet
wrote on behalf of the Coalition for Women's Human Rights in Conflict
Situations (the Coalition)5 7 to Prosecutor Jallow regarding the Prosecution's
decision.
Your office has brought command responsibility charges
for rape against some of the highest officials operating in
the Butare area .... In our view, to then withdraw rape
charges against a former military commander under their
authority and operating in the same geographical area is not
consistent with the above indictments .... We urge you to
adopt a consistent prosecution strategy to the rape charges
58
that is integrated through the cases.
Brunet called for renewed investigations into the Butare rape cases and a
demonstration of political will on the part of the Prosecution. Dr. Alex
Obote-Odora, Special Assistant to the Prosecutor, responded that the "rape
charges against Muvunyi were dropped because some of the Prosecution
witnesses cannot be traced while other Prosecution witnesses have refused
or declined to testify. ' ' 59 NGOs have been frustrated that opportunities
(such as those posed in the original Muvunyi indictment) are discarded due
to the obstacles facing Rwanda women witnesses, particularly rape victims,
in coming to the ICTR and due to the lack of political will on the part of the
Prosecution.
Prosecutor v. Muvunyi, No. ICTR-2000-55A-PT (Feb. 23, 2005) at http://www.
ictr.org/default.htm.
57 The Coalition for Women's Human Rights in Conflict Situations is an organization actively engaged in advocacy and strategy proposals for the prosecution and
investigation of gender crimes. Ms. Murungi and Ms. Nowrojee have both been
members of the Coalition's working group.
58 Letter from Ariane Brunet, Women's Rights Coordinator, Rights & Democracy, to Hassan Jallow, Prosecutor, ICTR, para. 3 (Feb. 8, 2005) (emphasis added)
at http://www.womensrightscoalition.org.
59 Letter from Alex Obote-Odora, Special Assistant to the Prosecutor, Prosecutor
at the ICTR, to Ariane Brunet, Women's Rights Coordinator, Rights & Democracy,
para. 3 (Feb. 11, 2005) at http://www.womensrightscoalition.org.
56
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Nahimana et al. (Media Trial)
Two of the Defendants, Ferdinand Nahimana (founder of RadioTilivision Libre des Milles Collines), and Hassan Ngeze (owner and chief
editor of Kangura) were convicted of genocide and persecution, including
the vilification of women. 60 In this case, Nahimana and Ngeze were held
accountable for targeting Tutsi women for persecution by way of media
propaganda, which was one of the most important and effective means
available to genocide inciters throughout those 100 days in Rwanda.
Ndindabahizi
Emmanuel Ndindabahizi 61 was the former Minister of Finance in
the Interim Rwandan Government from April to July of 1994.62 In July of
2004, Ndindabahizi was convicted of genocide, extermination and murder
as a crime against humanity upon the Trial Chamber's finding that he had
"instigated, facilitated and assisted attacks against Tutsi refugees who had
gathered in Gitwa Hill on two occasions." 63 After the genocide,
Ndindabahizi was apprehended in Belgium in July of 2001 and first appeared before the Tribunal three months later. Frustratingly, in September
2003, the charge of rape as a crime against humanity which had been in64
cluded in the original indictment was withdrawn by the Prosecution.
Therefore, though he "allegedly addressed crowds calling for the killing and
rape of Tutsis,' 65 none of the Defendant's convictions were gender-related.
Ntagerura et al. (Cyangugu)
The convictions of Samuel Imanishimwe, 66 acting commander of a
military camp, included genocide, war crimes, murder, extermination, imprisonment, and torture, though none were gender-related. In her writing,
Betty Murungi of UAF-A emphasizes that an amicus curiae brief submitted
Prosecutor v. Nahimana, Barayagwiza & Ngeze, No. ICTR-99-52-T (Dec. 3,
2003) at http://www.ictr.org/default.htm.
61 Prosecutor v. Ndindabahizi, No. ICTR-2001-71-I (July 15, 2004) at http://
www.ictr.org/default.htm.
62 Press Release, ICTR, Tribunal Sentences Ndindabahizi to Life Imprisonment
for Genocide para. 1 at http://www.ictr.org/ENGLISH/PRESSREL/2004/396.htrn
(July 15, 2004).
60

63

Id. at para. 2.

Id. at para. 7.
Id. at para. 13.
66 Prosecutor v. Ntagerura et al., No. ICTR-99-46-T (Feb. 25, 2004) at http://ictr.
org/default.htm.
64
65
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by the Coalition "urging the Chamber to call upon the prosecutor to review
the evidence with a view to amending the indictment to include charges of
sexual violence was dismissed by the Chamber. '67
Nyiramasuhoko (Butare)
Pauline Nyiramasuhoko 68 was the Minister of Family and Women's
Development and was a prominent political figure in Butare. She was indicted for her responsibility in engineering the genocide of 1994. At the
time of writing, Nyiramasuhoko' s case is ongoing. She stands trial with her
son, Shalom Ntahobali, a former militia and Interahamwe leader who is
charged with rape as a crime against humanity and outrages upon personal
dignity.
Rutaganda
Georges Rutaganda 69 was a businessman and the former Vice President of the youth wing of the Interahamwe militia. He was convicted of
crimes against humanity (extermination and murder, the later of which was
overturned on appeal) and genocide. Importantly, his conviction of genocide also included rape. The Chamber found that, in addition to committing, aiding and abetting the killings of Tutsis, the Interahamwe under
Rutanganda's power singled out young girls were were then "taken aside
and raped before being killed. ' 70 The Defendant was found individually
criminally responsible for all of the findings, including rape, which the
Chamber made in relation to the count of genocide against him.
Semanza
The convictions of Laurent Semanza, 7 1 former mayor of Bicumbi
and Mouvement Rivoluntionnaire National pour Diveloppement represen67

Betty Murungi, Prosecuting Gender Crimes at the InternationalCriminal Tri-

bunalfor Rwanda, AFR. LEGAL AI Q. 14, 17 (Apr.-June 2001); see also "Amicus
Curiae Brief Respecting the Need to Include Sexual Violence Charges in the Indictment" submitted by the Coalition for Women's Human Rights in Armed Conflict
Situations, and the Court's Decline at http://www.womensrightscoalition.org.
68 Prosecutor v. Nyiramashuhoko, No. ICTR-97-21-I (Indicted Jan. 3, 2001) at
http://ictr.org/default.htm.
69 Prosecutor v. Rutaganda, No. ICTR-96-3 (Dec. 6, 1999) at http://ictr.org/default.htm.
70 Id. at
391.
71 Prosecutor v. Semanza, No. ICTR-97-20-T (May 15, 2003) at http://ictr.org/
default.htm.
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tative to the National Assembly during the genocide, included rape as a
crime against humanity and rape as torture (also a crime against humanity).
These convictions rested on the finding that he had encouraged a crowd to
rape Tutsi women before killing them. The following two paragraphs include the Court's reasoning in using a more narrow definition of "rape" in
its findings relating to crimes against humanity:
The Akayesu Judgement enunciated a broad definition of
rape which included any physical invasion of a sexual nature in coercive circumstance and which was not limited to
forcible sexual intercourse. The Appeals Chamber of the
ICTY, in contrast, affirmed a narrower interpretation defining the material element of rape as a crime against humanity as the non-consensual penetration, however slight, of
the vagina or anus of the victim by the penis of the perpetrator or by any other object used by the perpetrator, or of
the mouth of the victim by the penis of the perpetrator.
Consent for this purpose must be given voluntarily and
freely and is assessed within the context of the surrounding
72
circumstances .
While this mechanical style of defining rape was originally
rejected by this Tribunal, the Chamber finds the comparative analysis in Kunarac to be persuasive and thus will
adopt the definition of rape approved by the [International
Criminal Tribunal for the Former Yugoslavia (ICTY)] Appeals Chamber. In doing so, the Chamber recognises that
other acts of sexual violence that do not satisfy this narrow
definition may be prosecuted as other crimes against humanity within the jurisdiction of this Tribunal such as tor73
ture, persecution, enslavement, or other inhumane acts
Of particular note in this case is the way in which rape and torture are
paired together. The Defendant is actually found to have "instigated both
rape and torture as crimes against humanity on the basis of the same
facts. '74 The Chamber relies again on the conclusion of the ICTY Appeals
Chamber that "convictions for both crimes on the basis of the same facts are
permissible because rape and torture each contain one materially distinct
Id. at

344.

73 Id.

at
Id. at

345.

74

506.

72
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element not contained in the other; rape requires sexual penetration, while
' 75
torture requires that harm be inflicted for a prohibited purpose.
Serushago
Omar Serushago 76 was the de facto leader of the Gisenyi Interahamwe. His convictions include genocide, murder, extermination, and torture as crimes against humanity. Of most interest to a discussion on the
treatment of sexual violence in the ICTR is that the accused was prepared to
plead guilty to the above four counts but refused to plead guilty to rape.
The Prosecution decided to withdraw the charge of rape as a crime against
humanity; only then did the accused plead guilty to the four remaining
counts. This turn of events indicates that there was something about the
allegation of rape in particular with which this ICTR defendant did not want
to be associated. Though there are many theories as to why Serushago refused to admit to rape, none are entirely satisfactory explanations. One
clear effect of dropping the charge of rape, as recognized by Breton LeGoff, is that it "gives female victims and women's associations the impression that crimes of sexual violence are not treated with the same degree of
77
seriousness and importance as other crimes.
CONCLUSION - TIE FUTURE OF INTERNATIONAL SEXUAL
VIOLENCE JURISPRUDENCE

In November 2004, prosecutors from the ICTR, ICTY, Special
Court for Sierra Leone, the International Criminal Court and other special
guests convened in Arusha for a three-day conference focusing on best
practices in international tribunals. In her presentation to the gathering, Ms.
Nowrojee noted that "the prosecution of crimes of sexual violence has not
been as consistent or thorough as it could be in international criminal
courts. ' 78 The evidence to prosecute exists, and so now, as Ms. Murungi
has also observed, the future of sexual violence jurisprudence lies with the
investigation and prosecution efforts and procedures in the international
75 Id.
76 Prosecutor

v. Serushago, No. ICTR-98-39-S (Feb. 5, 1999) at http://ictr.org/

default.htm.
77 Gadlle Breton-Le Goff, Analysis of Trends in Sexual Violence Prosecutions in
Indictments by the International Criminal Tribunal for Rwanda (ICTR) from November 1995 to November 2002, at http://www.womensrightscoalition.org.
78

We Can do Better: Investigatingand ProsecutingInternationalCrimes of Sex-

ual Violence, ICTR Newsletter (External Rel. and Strategic Planning, Office of the
Registrar UN ICTR), Nov. 2004 at 7 (hereinafter "Nowrojee").
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tribunals. 79 Akayesu and subsequent cases (such as the ICTR cases cited in
the list above) have made it very clear that sexual violence, and rape in
particular, have finally been recognized as intolerable crimes. And as is
evident from the accounts of the patterns described in the first section, sexual violence is now being understood as a serious weapon of war targeting
women to destroy communities. We are past the age when rape is "considered merely as a crime against honour and classified under the category of
'humiliating and degrading treatment' or as an 'outrage against personal
dignity.' 80o Sexual violence has been addressed under different categories,
including genocide, crimes against humanity, and war crimes. 81 The movement to acknowledge the severity of sexual violence is far from over, however, and much remains to be accomplished.
Ms. Nowrojee recommended three measures to the assembly of
prosecutors in Arusha. To begin, there must be greater "[p]olitical will on
the part of the prosecutor. ' 82 In Akayesu, it took a group of committed
women's rights activists to persuade the Prosecution to amend its indictment to include the charge of rape. Since then, the Prosecution has been
inconsistent in its attention to sexual violence. As noted above, in the Cyangugu case the Prosecution dismissed an amicus curiae brief calling for
charges of sexual violence against the Defendant. In Ndindabahizi, the
Prosecution withdrew the charge of rape against the Defendant. The Prosecution did the same in Serushago in order that the Defendant might plead
guilty to the rest of the counts brought against him. It appears that including sexual violence in indictments where appropriate and aggressively prosecuting crimes of sexual violence with the utmost professionalism and
attention currently depend upon the individual prosecutors. The inconsistency indicates that crimes of sexual violence are not an institutionalized
priority - all the more reason to insist upon prosecutors with the political
will to carry out the obligation to uphold women's human rights.
Ms. Nowrojee's second and third recommendations go hand in
hand. Staff must be trained to "understand the complex issues surrounding
sexual crimes and their investigation" and there must be adequate "[c]are
Murungi, supra note 67, at 17.
Id. at 14.
81 See Human Rights Watch, Case Law for the International Criminal Tribunal
79
80

for Rwanda, (Feb. 2004), available at http://hrw.org/reports/2004/ij/ictr (offering

an excellent outline of the summaries of ICTR judgments that includes categorization of case law under the articles of the ICTR Statute (Genocide under Article 2,
Crimes Against Humanity under Article 3, and War Crimes under Article 4)).
82 Nowrojee, supra note 78.
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for the well-being, safety, and dignity of rape victims. 's3 The effective
treatment of sexual violence cases rests not on prosecutors alone, but also
on judges, registrar staff, clerks, court personnel, investigators, and defense.
All may interact at one point or another with sexual violence witnesses,
victims, and experts, therefore satisfactory training on issues such as witness trauma, confidentiality, anonymity, credibility and protection must be
available to all. 84 It is unacceptable to subject sexual violence victims to
inappropriate questioning, faulty and careless witness protection services or
deficient preparation for trial. The ICTR has taken steps to remedy these
situations, but the necessary training falls short. 85
The 2004 Arusha conference is an encouraging sign that the international community is interested in creating and preserving best practices in
trying cases of sexual violence. However, this commitment must go a step
further. Professor Makau Mutua writes,
There is little doubt that the establishment of the tribunals
affords the international community an opportunity to develop international law with respect to atrocities. While that
effect is salutary, it does little to respond to the real and
graphic abuses and suffering of the victims in Rwanda ....
Laws are less meaningful unless they can be applied or enforced without prejudice to redress transgressions or unless
they have a deterrent effect such as behavior modification
86
on the part of would be perpetrators.
In the same article, Professor Mutua writes that the Rwanda Tribunal, no
matter how successful it becomes, will never compensate for the inaction of
the international community as the genocide took place in 1994."87 Professor Mutua rightly recognizes the role and responsibility attached to the failure of the international community to intervene in the genocide of 1994.
83

Id.

84 See Eva Gazurek and Anne Saris, The Protection of Women as Witnesses and

the ICTR: Recommendations for Policies and Procedures for Respecting the
Rights, Addressing the Needs and Effectively Involving Women in the ICTR Pro-

cess, Coalition on Women's Human Rights in Conflict Situations (2002), at http://
www.womensrightscoalition.org (providing thorough and detailed checklists and

procedures for interacting with female witnesses).
85 Roberta M. Baldini, InternationalCriminal Justice: Conflict and Its Response
to Gender-Based Violence, CoNFLIcT TRENDS 47-52 (Mar. 2003).
86 Makau Mutua, Never Again: Questioningthe Yugoslav and Rwanda Tribunals,
11 TEMP. INT'L & COMP. L.J. 167, 179 (Spring 1997).
87 Id. at 183.
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His statements also pertain to the failure of the international community to
take responsibility for violence and human rights abuses against women in
Rwanda during the genocide. The widespread, systematic, organized, brutal, and gender-specific way in which Rwandan women were abused, killed,
maimed, and tortured is testimony that the international community must
vigorously and tirelessly campaign for the human rights of women. Women's rights activists and scholars, such as those cited in the paragraphs
above, are paving the way. The international community must move from
demonstrating commitment to asserting responsibility for upholding women's human rights through effective investigation and prosecution of sexual violence. Only then will international tribunals such as the ICTR be
utilized to their full potential. Only then will the international community
see its duty not only to safeguard women's human rights but to hold accountable anyone who violates the rights of women to life, respect, equality, safety, and dignity.

